This paper examines the interaction of law and policy making on prostitution, with that of BDSM (bondage and discipline, sadism and masochism). Recent policy and legal shifts in the UK mark out prostitutes as vulnerable and in need of 'rescue'. BDSM that amounts to actual bodily harm is unlawful in the UK, and calls to decriminalise it are often met with fears that participants will be left vulnerable to abuse. Where women sell BDSM sex, even more complex questions of choice, exploitation, vulnerability, power and agency might be thought to arise. Does the combination of activities take two singular behaviours into the realm of compound harm? Are those who sell BDSM doubly vulnerable in a way that would justify criminal intervention? This paper argues that in imposing categories of vulnerability, the state engages in the heteronormative construction of risky sexual subjects who must be rehabilitated, responsiblised or punished. Through an examination of existing empirical studies on BDSM, the paper offers a feminist critique of the potential criminalisation of commercial BDSM and calls for more research on the lived experiences of those who buy and sell BDSM.
all prostitutes are women), where vulnerable women are taken advantage of by way of men's sexual demands and economic exploitation (Jeffreys 1997; for discussion see Scoular and O'Neill 2008; Chancer 2000) . Others argue that some (if not many) women who choose to engage in sex work are rational, choosing agents whose autonomy and labour and welfare rights must be recognised and respected (Brooks-Gordon 2006; Agustín 2007; Day 2008) . Notwithstanding these often oppositional views, Scoular (2010) argues that distinctions may well be 'illusory', since in practice, divergent approaches to the legal and social 'problem' of prostitution can produce similar results. And clearly, many feminists (and others) agree (to a certain extent) that while individual women can consent to sell sex, there are often complex and nuanced questions to be answered; for example, questions concerning the exercise Just as they have disagreed about sex work (whether it can ever be consensual, whether it is inherently exploitative and objectifies women, and who and when to criminalise), feminists have disagreed about BDSM. In the 1980s, the 'sex wars', pushed feminists into pro or anti BDSM positions. As Ardill and O'Sullivan (2005) note, you were in favour of either sexual liberation or women's liberation: you could not be in favour of both. For feminists who have argued against BDSM, the problem is that BDSM is "irredeemably connected to heterosexuality" even where practiced by lesbian women (Ardill and O'Sullivan 2005, 112) . Thus, heterosexuality is inextricably connected to patriarchy (cf Walby 1989) , and also, for some, facism University of Edinburgh School of Law Research Paper 2013/37
Page 3 of 34 (Jeffreys 1994; see also Hawthorne 2005/6; Linden et al 1982) . For example, MacKinnon's (1989) theory of women's sexuality suggests that since women are commonly subjected to coercive pressure or force with respect to sex / gender roles and indeed sexual intercourse itself, it is impossible to know whether or not a woman who seems to enjoy sex under conditions of force or coercion does so because she has been conditioned to see her sexuality in a masochistic way (see for example 1989, 148-149; 172; 177) . In contrast to this 'false consciousness' argument, a more 'sex radical' feminism would re-read BDSM as an opportunity for women to step outside traditional gendered socio-sexual scripts of passivity and victimhood, and away from subordination laden protectionism (Cossman 2003, 620; Smart 1995) , and to explore non-normative sexualities (Califia 1988; Rubin 1984) . However, none of these accounts theorise fully the concept of vulnerability or how it can constrain or enable sexual agency.
Recent law and policy in this area has relied increasingly upon the notion of vulnerability to explain enhanced criminal penalties for engaging in 'risky' sex. 3 Criminalisation as an appropriate response to sex work has long been debated; from the 19 th century (Walkowitz 1980) through to the 1957 Wolfenden Report in the UK (Day 2008), and beyond, critics have noted that despite its rhetoric of protection of the vulnerable, criminalisation itself can further stigmatise, endanger and render vulnerable to exploitation women who sell sex (Brooks-Gordon 2010; Day 2008; Phoenix 2008; Kinnell 2006; Scoular and O'Neill 2008; McClintock 1993) . Recent criminal justice interventions that both criminalise demand and provide for the rehabilitation of prostitutes might be understood to reflect a progressive welfare based approach -as a way of 'rescuing' vulnerable women rather than punishing them -but have been roundly critiqued (Scoular 2010; Scoular and Sanders 2010; Brooks Gordon 2010; Sanders and Campbell 2008; Munro and Scoular 2012; Carline 2013) , and commentators have queried whether the current approach makes life worse for the most vulnerable, since breach of a rehabilitation order can lead to detention (Day 2008; Scoular and O'Neill 2008) . 4 Some also suggest that investing in regulation that prioritises the protection and rehabilitation of 'victims' can also transform feminist campaigns, and concerns about violence against women into "techniques of control" (Scoular and O'Neill 2008, 22; Brown 1995 as either 'risky' or 'responsible'. Recent legislation in England and Wales outlawing the possession of extreme pornographic images, including images of some kinds of SM sex, was in part justified by government concern about the offences committed in Brown, which was said to be a case of 'sexual torture '. 6 Against this background of criminalisation, and given recent law and policy approaches in the UK that have looked to vulnerability as a way of justifying recently theorised the concept of vulnerability, concluding that vulnerability is "universal and constant, inherent in the human condition", and that as such we share "common vulnerabilities" (2008, 1), even while specific vulnerabilities are 7 For the purposes of this paper I assume that BDSM encounters are primarily erotic/sexual rather than criminal assaults. While some BDSM activity does not involve sexual intercourse or other 'overt' sexual acts (or indeed any harmful or injurious activity), participants tend to refer to BDSM practices as either sexual and / or erotic. For simplicity, in this paper I will refer to 'BDSM sex' to cover all forms of BDSM activity that take place in a sexual or erotic context. "vulnerable subject" as "far more representative of actual lived experience and the human condition" (2008, 2; see also Butler 2006, 29-31) . In contrast to negative interpretations of vulnerability as coterminous with victimhood, Fineman urges us to "reclaim" vulnerability as a "heuristic" concept (2008, 9) . This would, she seems to suggest, allow us to examine how factors that are commonly folded into vulnerability are socio-politically and institutionally constructed.
Although Fineman seems to vacillate between treating vulnerability as . This is not to argue that individual sex workers or BDSM participants can never be vulnerable; rather, that vulnerability is all too often assumed and projected, and then used as a basis for criminalisation, regardless of the lived realities of sexual subjects who constantly negotiate power, identities and relationships in their daily lives (see FitzGerald 2013). Rather than mark out individuals or identity categories as victims or irresponsible sexual subjects, there is potential for a broader recognition of vulnerability as a product of social and institutional interactions, which can be experienced in a variety of ways by all peoples, to be, as McRobbie suggests, "productive of new forms of sociability", and "conducive to developing wider modes of commonality and co-operation" (2006, 78) .
Similarly Braidotti claims that "knowledge about vulnerability and pain… forces one
to think about the actual material conditions of being interconnected and thus being in the world" (2006, 250) .
Although commercial BDSM is not currently on the legislature's radar, since contemporary UK law and policy makers tend to rely on vulnerability (rather than simply, say, immorality) as a marker for regulation, the question is whether or In order to answer these questions, and either support or reject arguments for criminalisation, we must turn to existing phenomenological research that takes the stories and perspectives of BDSMers themselves into account so that any legal intervention in BDSM is not abstract or hysterical, or informed solely by the pathologising 'psych' discourses, but rather "grounded in the actual lived experiences of those who engage in it" (Taylor and Ussher 2001, 295) . Similarly, and reminding us that pain is a cultural concept, 'the experience of which varies widely across time, peoples and space' (2011, 141), Deckha argues for a 'world travelling approach' -a postcolonial method that underlines the importance of getting to know the 'other', and of being attuned to the "experiences of individuals who live in different worlds on a daily basis, travelling between the norms and practices of their marginalized subculture in the midst of a larger hegemonic culture" (2011, 134) . In short, Deckha advocates for an approach to SM that highlights the need to look more broadly and comparatively at social practices that cause psychological or physical pain, yet nonetheless remain lawful, in order to understand what are the distinguishing features of SM particular practice that may make it problematic (see also Chancer 1992).
This approach invites us to challenge the criminal law's operationalisation of the concept of vulnerability in debates about prostitution and SM as inconsistent and arbitrary when compared with other potentially vulnerabilising or exploitative social practices. In the sections that follow, then, I will first look at what little sociological evidence we have in the realm of commercial BDSM, before going on to 'world travel' and examine another example of BDSM sexual practice in order to tease out more fully some of these issues about pain, choice, vulnerability and sex. In line with Hoople's (1996) argument about SM more generally, I will argue that one problem that BDSM sex workers face is the way in which society sees them. This is often at odds with how they may see and represent themselves.
What do we know about commercial BDSM?
There is little sociological research on commercial BDSM as compared with sex work and BDSM more generally. Presumably one reason for this is that, since both prostitution and SM entail criminal offences, the combination of the two activities leaves the practice both doubly criminalised -and therefore potentially doubly invisible. Accessing the views and studying the lives of BDSM sex workers may pose practical and ethical problems for researchers. However, this section explores the empirical research that does exist (some of which refers to noncommercial BDSM), arguing that these studies can offer important insights as to how and when BDSM sex workers might be described as vulnerable.
A significant amount of research now exists that investigates the perceptions Both Lindemann's pro-dommes -and, they reported, their clients -are more likely to see BDSM as either recreation, a kind of 'letting off steam', or as a way of psychologically coming to terms with their own sexualities or an event or set of circumstances that psychologically damaged them. Lindemann uses the term 'erotic labour' to describe a range of practices that encompass anything from non-tactile humiliation, such as verbal abuse, to flogging or breath play. Very few of the women she interviewed reported engaging in more traditional sexual practices such as intercourse or oral sex with their clients, and did not define themselves as sex workers but as 'artists', in contrast to what they saw as 'phony' or 'fake' dominatrices, i.e. prostitutes (Lindemann 2010). Many of them saw themselves as falling on the artistic rather than commercial side of the spectrum of BDSM activity, even though they were paid for their services, and sometimes a good deal more than the 'fake' dommeprostitutes that worked in brothel-like dungeons (Lindemann 2010).
As well as demonstrating a tendency towards hierarchisation and valorisation of their skills, and stigmatisation of the 'prostitutes' whom they perceived as inferior because of their lack of expertise or specialism, and their engagement in low-end sex work, the language these pro-domme women used to describe their interactions with clients seems also to fit within medicalisation discourses. Here men (their clients were predominantly male) were 'treated' or 'healed' through the exploration of BDSM desires that might otherwise either cause them psychological problems, or be channelled into less consensual practices. Some respondents did not even classify themselves as sex workers. One of them expressed a preference for referring to herself as a "psycho-erotic worker" (2011, 161) . While there may well be therapeutic aspects to sex in any context, as Lindemann rightly points out, the problematic aspects of the medicalisation of BDSM are, first that it lends itself to co-option by the psych disciplines, thereby demonising rather than positing BDSM as a viable sexual lifestyle (see also Taylor and Ussher 2001); and secondly, that it accords with conventionally gendered understandings of care work as being the responsibility of women (2010, (165) (166) (167) (168) . The therapeutic explanation strikes also an uncanny and uncomfortable chord with the views of those who support prostitution on the basis that it provides a sexual outlet that prevents rape (see for example Farley et al 2011).
Despite these negative features, Lindemann notes that the stories of these prodommes do not entirely map onto either psych disciplines or the 'sexual outlet' or therapy explanations of prostitution. The stigmatising or medicalising discourses that Indeed, many of these SMers' own explanations and perceptions of their sexual interactions demonstrate the existence of agency, choice, agreed limits, mutual control, negotiation, and safe sexual practices.
We can speculate that many of these features translate across into the commercial BDSM context. However, since there is such a dearth of empirical research on the issue of BDSM sex work, it is impossible to be sure that there are not other issues for concern in the commercial realm. Clearly, not all BDSM occurs in the Moreover, since the nature and risk associated with sex work varies across time, culture and geographical space, we might well worry that, in the absence of empirical evidence to the contrary, street-based BDSM sex workers might be more vulnerable than these 'dungeon-based' pro-dommes, particularly where women are paid to be submissive rather than dominant (though again, there appears to be no
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Page 15 of 34 research in this area). In so far as this question tracks a concern about violence and vulnerability in street prostitution more generally (see Sanders and Campbell 2007), we should not generalise too broadly from the lived negotiations of vulnerability engaged in by these pro-dommes to all BDSM sex workers. We need to know more about the experiences of BDSM workers across a spectrum of different kinds of sex work, and it is here that we can turn to Scoular and O'Neill's argument for more It is certainly true that we need more empirical research into the experiences of those who buy and sell BDSM sex. Meanwhile, we can inquire about other practices that implicate commercial BDSM, and by means of Deckha's (2011) 'world travelling' method, may offer some insights into how BDSM sex workers might be seen and represented, and what this might mean for their potential criminalisation.
Disability, BDSM and vulnerability as dissidence?
Another argument that might be made for the non-criminalisation of commercial BDSM and a more nuanced account of the presumed vulnerability of BDSM sex workers, based in the real experiences of people's lives, is prompted by This is not to say that Moseley's sexual encounters fully accord with hegemonic hetero-monogamous norms; rather that he does not altogether challenge those norms. 12 Although Mosley was engaging in multiple partner, commercial BDSM sexual power-play (including switching between dom/sub roles), the framework remained one of heterosexuality, and the court and press emphasised the such as film, sometimes allow space for women to take on a dominant BDSM role (commercial or otherwise), this is often countered by a disciplinary move that attempts to contain the woman within a more traditionally heteronormative and submissive role.
In contrast to this rose-tinted depiction of kink, those who transcend the norm struggle to represent themselves in a 'sympathetic' way, or as meriting privacy.
Deckha argues that where SM has "glamorous" -e.g. Hollywood -connotations, it is more likely to be publicly acceptable and idealised, but if it is perceived as the practice of a sexual 'underclass' then it can provoke anxiety about its sordid and deviant nature, thus revealing an 'othering' process "enabled by oppressive class and racial knowledges" (2011, 140) . This presumably will be doubly so where BDSM occurs in the context of prostitution, which is an activity marked also by stigmatising 'othering' discourses (Scoular and O'Neill 2008) . However, as Hoople notes, even
where SM practitioners do get to represent themselves in popular culture, they may yet be read as (classed, racialised and gendered) caricatures, because they are "inserted into the dominant cultural codes that regulate the production of meaning within that field and which produce SM as kinky sex (eroticized misogyny, a cult of violence etc) in the first place" (1996, 197) .
BDSMers can contribute to a mainstreaming process in their depiction of BDSM as just an extension of the 'natural' (and therefore no more worrying with respect to vulnerability than 'regular sex). Even the pro-dommes in Lindemann's (2011) study understood their sex work as part of a spectrum of natural behaviours, with most of her participants demonstrating discomfort or rejection of some of the more 'extreme' requests, particularly where these involve racist behaviours and It is therefore only the telling of "contradictory and often conflicting stories'
of BDSM that can demonstrate non-normative reinterpretations of what it means to be vulnerable, highlight the importance of allowing the voices of the presumedvulnerable to be heard, and avoid the conflation of vulnerability with anti-normativity (Wilkinson 2009, 190) . Some theorists are optimistic about the potential of SM to upset dominant social norms and heternormative codes of gender (as well as race and class), to reveal, not only as Butler has said, "the performative status of the natural itself" (1990, 146) , 14 but also, it seems, the performative status of vulnerability itself.
Flanagan's performances, then, provide another kind of conflicting story about BDSM than that suggested by the Mosley case, thus demonstrating Weinberg's point that to talk of BDSM is to talk of many subcultures, not just one (2006, .
Flanagan seems to have resisted assimilation -arguably his acts were too extreme to be appropriated by the mainstream, and, unlike now, his performances were not available via mainstream, highly accessible and popular media such as the internet, TV, billboards and magazines, but through what might be thought of as 'higher' culture, such as photography, art installations, poetry and video. However, Flanagan did represent himself, and this representation was not that of a vulnerable victim's search for successful therapeutic interventions. As his poem 'Why?' makes clear, his aim was not to ask "why me?" but rather as much to dissent, rebel and provoke as it was to explore ways of playing with his pain and vulnerability. 15 This is 14 Butler acknowledges that: "there is no guarantee that exposing the naturalized status of heterosexuality will lead to its subversion" (1993, 231 In so doing, we will take into account the contexts, histories, narratives and implications of the practice of non-normative sexualities, and the impact of tools, conceptual and moral, used by law, such as the public / private distinction, to regulate such practices (citation removed for author anonymity). This in turn makes any blanket move towards targeting commercial BDSM for criminalisation harder to justify.
It is of course true that those selling BDSM sex are potentially open to abuse and violence -and are therefore vulnerable: "S/M's theatre of risk inhabits the perilous borders of transgression, power and pleasure, where emotions can slip, identities shift, inchoate memories surface out of control, or every day inequities be imported unexpectedly into the scene" (McClintock 1993, p. 111) . However, we are all vulnerable to a greater or lesser degree, within sexual and non-sexual encounters, and in everyday materiality -this is what Butler refers to as "a vulnerability to the other that is part of bodily life ' (2006, p. 29) . Contractualising and legalising the sale of BDSM does not automatically render participants immune to vulnerability. Nor is all BDSM inherently emancipatory (McClintock 1993) . Indeed, as Foucault said, the point is that "not everything is bad, but that everything is dangerous, which is not exactly the same thing as bad" (1997, p. 256) . Perhaps, then, we might say that all sex is potentially (productively) dangerous, and continually evokes the ever-present and fluid states of vulnerability we inhabit.
The problem, then, is not the presence of vulnerability in commercial BDSM, but the presumption of vulnerability and the powerlessness of the 'other', its conflation with the non-heteronormative, and its oft-supposed binary opposition to the safety, responsibility and agency of 'the rest of us', whose sexual lives do not need to be constrained by law. Arguing for the assessment of vulnerability on a case-by-case basis (Appel 2010) need not over-individualise the question of vulnerability, and should allow for the analysis of structural factors that can instantiate and perpetuate vulnerability. A more nuanced understanding of the desires, intentions, and consents of those who participate in BDSM, as well as those who sell sex, and the social structures within which they act, would challenge us to be more precise about the potential basis for criminalising the sale of BDSM sex.
Rather than speculate about or suppose vulnerability (or its lack), we need to engage in more research into the lived experiences of those who buy and sell BDSM sex -research that works in a participatory way with research subjects (Scoular and O'Neill 2008, p. 28) and that hears the voices of those who straddle, and attempt to negotiate, the doubly stigmatising heteronormative legal discourses of SM and University of Edinburgh School of Law Research Paper 2013/37
Page 26 of 34 prostitution. Criminalisation can increase the risks faced by BDSM sex workers and any move in this direction must be resisted, as we tackle the political tension between the need to allow for agency, and ensuring that wrongful and harmful behaviour is appropriately regulated, such that the vulnerability of BDSM sex workers cannot be always-already assumed on the basis of identity or non-normative sexual activity, but understood as complex and constructed, yet material and lived. As Braidotti has argued: "A great deal of courage and creativity is needed to develop forms of representation that do justice to the complexities of the kinds of subjects we have already become" (2006, p. 244) .
